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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

In May 2009, the Internal Revenue Service released IRS Notice 2009-48 to provide 
significant new guidance under Revenue Code sections 101(j) and 6039I, which address 
the tax treatment and impose annual reporting requirements for employer-owned life 
insurance contracts, more commonly referred to as corporate-owned life insurance or 
COLI (see Bulletin No. 09-56). Since the release of this guidance, which was issued, at 
least in part, in response to efforts by AALU to obtain additional guidance from the 
Revenue Service on the many issues raised by Revenue Code sections 101(j) and 6039I, a 
number of AALU Members have identified potential issues regarding some of the 
guidance that was provided in IRS Notice 2009-48. This Bulletin discusses the additional 
issues that have been identified to date.  

 
Taking Into Account Certain Former Employees 

An "employer-owned life insurance contract" is defined in section 101(j)(3) as a life insurance 
contract (i) which is owned by a person engaged in a trade or business and under which such person 
(or a related person) is directly or indirectly a beneficiary and (ii) which covers the life of an insured 
who is an employee of the applicable policyholder on the date the contract is issued.   

Q&A-5 of IRS Notice 2009-48 provides that the term "employee" can include service providers other 
than common law employees, such as (per section 101(j)(5)(A)) an officer, director, and highly 
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compensated employee (within the meaning of section 414(q)).  A director is an independent 
contractor in his or her capacity as a director.   

In addition, section 414(q) contains special rules relating to certain former employees and self-
employed individuals who can be considered employees for purposes of section 101(j).  As an 
example, the notice indicates that a former employee is treated as a highly compensated employee 
(within the meaning of section 414(q)) if the individual was a highly compensated employee when he 
or she separated from service, or was a highly compensated employee at any time after attaining age 
55.   

There are at least two potential implications of having to take into account former highly compensated 
employees for purposes of sections 101(j) and 6039I.  First, if an applicable policyholder purchases 
(or already owns) a life insurance contract on a former highly compensated employee (e.g., a retiree), 
the contract would be considered an employer-owned life insurance contract subject to sections 101(j) 
and 6039I.  Note that contracts purchased on or before August 17, 2006 generally are not subject to 
the new rules unless they are materially modified after that date (i.e., grandfathered contracts).  
Second, the former highly compensated employees may have to be taken into account in complying 
with the disclosure requirements imposed under 6039I.  

Section 6039I and IRS Form 8925 require that every applicable policyholder owning one or more 
employer-owned life insurance contracts issued after August 17, 2006, shall file form 8925 providing 
the following information for each year such contracts are owned: 

(i)         the number of employees of the applicable policyholder at the end of the year; 

(ii)        the number of such employees insured under such contracts; 

(iii)       the total amount of insurance in force at the end of the year under such contracts; 

(iv)       the name, address, and identifying number of the applicable policyholder and the type of 
business in which the policyholder is engaged; and  

(v)        a statement that the applicable policyholder has a valid consent for each insured employee or, 
if all such consents are not obtained, the number of employees for whom such consent was not 
obtained (see Bulletin Nos. 08-102; 08-06; 07-101). 

For this purpose, section 6039I(c) provides that any term used in 6039I that is also used in Section 101
(j) has the same meaning given the term by Section 101(j).   

The guidance in Notice 2009-48 indicating that the term "employee" generally includes certain former 
highly compensated employees raises an issue about the extent to which, if any, former highly 
compensated employees must be taken into account in completing the information on IRS Form 8925, 
which must be attached to an applicable policyholder's income tax return for any year in which the 
applicable policyholder owns one or more COLI contracts.  If applicable policyholders are required to 
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include former highly compensated employees in the total number of employees reported on IRS 
Form 8925, many applicable policyholders may not have this information or it may be extremely 
difficult to gather the information.  

In addition, it is not clear how far back an applicable policyholder would have to look to determine 
whether there are any former highly compensated employees.  Some have suggested that because the 
requirements only apply to contracts issued after August 17, 2006, an applicable policyholder should 
not have to take into account any former highly compensated employees who separated from service 
on or before August 17, 2006.  However, a life insurance contract issued (or materially modified) after 
that date with respect to a former highly compensated employee who separated from service on or 
before that date would appear to constitute an employer-owned life insurance contract subject to 
sections 101(j) and 6039I.   

With the lack of guidance on this specific issue, an applicable policyholder should have some 
flexibility in determining how to complete the IRS Form 8925, subject to a reasonable, good faith 
compliance standard that should arguably apply.  For example, if an applicable policyholder does not 
currently own any life insurance contracts with respect to any former employees, that information 
should not be relevant and it would appear to be a reasonable reporting position to complete the IRS 
Form 8925 only with respect to current employees.  Similarly, if an applicable policyholder owns a 
life insurance contract with respect to one or more former highly compensated employees, but all such 
employees separated from service after August 17, 2006, it would appear to be a reasonable reporting 
position to complete the IRS Form 8925 only with respect to current employees and former highly 
compensated employees who separated from service after August 17, 2006.  This issue is more 
difficult if an applicable policyholder owns one or more life insurance contracts with respect to former 
highly compensated employees who separated from service on or before August 17, 2006 and that are 
not grandfathered contracts.  At the very minimum, the former highly compensated employees 
covered by such contracts should be treated as employees for purposes of completing IRS Form 8925.  
The more difficult question is how far back the applicable policyholder should have to look to 
determine the number of former highly compensated employees who should be reported.   

In considering this issue, it should be noted that there do not appear to be any direct monetary 
penalties in the Code for not filing an IRS Form 8925 or for filing an IRS Form 8925 inaccurately.  In 
addition, the instructions to IRS Form 8925 do not discuss any such penalties. 

Employees of Related Persons 

There is also a question whether employees of certain related persons must be reported on the IRS 
Form 8925.  The term "applicable policyholder" generally means the person who owns the employer-
owned life insurance contract and any person who bears a relationship specified in sections 267(b) or 
707(b)(1) to the owner of the contract or who is engaged in trades or businesses with the owner of the 
contract, which trades or businesses are under common control within the meaning of section 52(a) or 
(b).   

Q&A-17 of IRS Notice 2009-48 clarifies that, although the term "applicable policyholder" generally 
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includes certain related parties, only the applicable policyholder that actually owns one or more COLI 
contracts is required to file an IRS Form 8925.  However, the notice does not address whether the 
employees of all related persons must be reported on the IRS Form 8925 filed by the applicable 
policyholder that actually owns one or more COLI contracts.   

Consent for Specific Amounts of Insurance 

            The notice and consent requirements of section 101(j)(4) are satisfied only if, before the 
issuance of the policy, the employee: 

(i)         is notified in writing that the applicable policyholder intends to insure the employee's life and 
of the maximum face amount for which the employee could be insured at the time the contract was 
issued; 

(ii)        provides written consent to being insured under the contract and that such coverage may 
continue after the insured terminates employment; and  

(iii)       is informed in writing that an applicable policyholder will be a beneficiary of any proceeds 
payable upon the death of the employee. 
 
Q&A-12 of IRS Notice 2009-48 clarifies that the notice and consent requirements are not satisfied if 
the employee is notified that the face amount of the life insurance may be "the maximum face amount 
for which the employee could be insured" at the time the contract is issued.  An adequate notification 
requires the disclosure of a face amount of life insurance, either in dollars or as a multiple of salary, 
that the applicable policyholder reasonably expects to purchase with regard to the employee during 
the course of the employee's tenure (emphasis added).  In addition, the notice provides that additional 
notice and consent are required if the aggregate face amount of the employer-owned life insurance 
contracts with regard to an employee exceeds the amount for which the employee was given notice 
and to which the employee consented. 

This guidance raises questions about whether an applicable policyholder could obtain consent for an 
amount in excess of the amount the applicable policyholder intends to obtain initially, but may obtain 
at some point during the employee's tenure with the policyholder.  For example, assume that an 
applicable policyholder obtains an employee's consent for $1 million in insurance, but then only 
purchases a policy with a face amount of $100,000.  If the applicable policy holder obtains additional 
life insurance of $900,000 on the employee ten years later (i.e., for total life insurance of $1 million), 
it is not entirely clear whether the applicable policyholder would have to obtain the employee's 
consent for such additional life insurance coverage.  A literal reading of the guidance in Notice 2009-
48 indicates that no additional consent would have to be obtained, provided the applicable 
policyholder reasonably expected, at the time the original consent was obtained, to acquire insurance 
protection of up to $1 million.   

However, Q&A-(9) of IRS Notice 2009-48 provides that the contract must be issued before the earlier 
of:  
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(i)         the expiration of the one-year period beginning on the date the consent was executed, or  

(ii)        the termination of the employee's employment with respect to the trade or business of the 
applicable policyholder.   

In addition, Q&A-9 of IRS Notice 2009-48 indicates that it is not necessary to provide further notice 
or to renew an employee's consent with regard to an existing contract unless, for example, the total 
face amount of the employer-owned life insurance contracts for that employee exceeds the amount for 
which there was previous consent.  This guidance suggests that the consent requirements may have to 
be applied on a contract-by-contract basis.   

However, Q&A-10 of IRS Notice 2009-48 clarifies that a single consent can be obtained for multiple 
contracts so long as the notice and consent requirements are otherwise satisfied.  As an example, the 
notice provides that where an employee is appropriately notified that an applicable policyholder 
intends to insure the employee's life for a maximum $1 million face amount and the employee 
consents in writing, the applicable policyholder could purchase two employer-owned life insurance 
contracts, each with a face amount of $500,000.  Nevertheless, reading all of the guidance together, it 
would appear that all contracts acquired in connection with a single consent should be obtained before 
the earlier of (i) one-year from the date of consent, or (ii) the termination of the employee's 
employment.   

Good Faith Compliance Before June 15, 2009 

The guidance provided in IRS Notice 2009-48 is effective June 15, 2009.  In addition, the notice 
indicates that the IRS will not challenge a taxpayer who made a good faith effort to comply with 
section 101(j) based on a reasonable interpretation of that provision before that date.  It is not clear 
whether this good faith standard applies to a determination by a taxpayer that an exception to section 
101(j) applies.  The language references only good faith efforts to comply, which could be interpreted 
literally to apply only to efforts to comply and not necessarily to good faith determinations that 
particular contracts are not subject to section 101(j).   

There are no definitive answers to the additional issues that have been identified to date with respect 
to the guidance provided in IRS Notice 2009-48.  We may have to await further clarification from the 
IRS on these issues.  However, taxpayers should, in general, seek to have all their relevant actions 
satisfy good faith standards. 

Any AALU member who wishes to obtain a copy of IRS Notice 2009-48 may do so through the 
following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website 
at http://www.aalu.org/ and enter the Member Portal and select Current Washington Report for 
linkage to source material or (3) email Anthony Raglani at mailto:ruselowski@aalu.org and include a 
reference to this Washington Report. 
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In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 

the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND 
IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY 

PENALTY THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  
 

In the event that this Washington Report is also considered to be a "marketed opinion" 
within the meaning of the IRS guidance, then, as required by the IRS, please be further 

advised of the following:  
 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS 
OR MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY 

THE WRITTEN ADVICE, AND, BASED ON THE PARTICULAR 
CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT 

TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public.  
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